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Forward 

The requirement of providing a personal guarantee is a standard feature in many credit applications 

particularly in circumstances where institutional clients, such as those that CCSG Legal act for, are 

dealing with small or otherwise unknown businesses.  

In the current economic climate the importance of properly obtaining a binding contractual 

obligation personally against a Director or company officer responsible for the credit account cannot 

be understated.   

Unfortunately we often see credit agreements where either a guarantee has not been obtained, or 

the document containing the guarantee is poorly worded or has been improperly executed.  The 

end result being, at worst, that the defaulting company enters external administration, there is a 

nominal or no return to creditors, and the debt has to be written off.  

 

Personal Guarantees 

Personal guarantees, although a common feature of commercial contracts, are often 

misunderstood.   

At law a guarantee is:  

A collateral contract to answer for the debt, default or 

miscarriage of another who is or is contemplated to be or to 

become liable to person to whom the guarantee is given.1 

In other words, it is a secondary obligation to guarantee the performance by the principal party of 

its obligations under a contract.  Usually, the corporate entity of whom the person providing the 

guarantee is a Director.   

Guarantees can be given in either the form of a deed or a contract.  Deeds are more complicated, 

in that they must be in writing and conform with a number of statutory requirements to be 

enforceable.  When a personal guarantee is given in the form of a contract, consideration (i.e. the 

passing of money for the promise to provide goods or services) is sufficient to create a binding 

obligation.   

                                                        
1 Sunbird Plaza Pty Ltd -v- Maloney (1988) 166 CLR 245 per Mason J at p247 
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Practical Application  

CCSG Legal was recently involved in a commercial claim in the District Court of NSW where our 

client sought recovery of outstanding services invoices of approximately $200,000. The Defendant 

Company was grossly insolvent, however, a contractual personal guarantee from the Director 

appeared hidden away in an obscure clause in our clients’ standard terms and conditions.   

Due to the onerous nature of the remedies sought by our client, i.e. a judgment against the 

Defendant director personally, the court at trial explored a number of key issues, in particular: 

• as the contract had not been executed as a Deed, was there sufficient consideration to 

create the secondary obligation on the Director personally;  

 

• whether our client could produce proper evidence that the signature appearing on the 

documents (which had not been witnessed) and on which it relied was that of the Defendant 

Director; and  

 

• Whether or not our client could rely on evidence of its receipt of a signed contract, and its 

standard operating procedures for archiving records, in circumstances where it was unable 

to produce copies of some of the original documents on which it sought to rely.  

 

Decision  

Ultimately, our client was largely successful, the court found that the Defendant Director was 

personally on the hook for his company’s debt under the wording of the guarantee in our client’s 

standard terms and conditions. 

However, the total amount claimed was reduced by approximately $20,000 due to our client’s 

inability to provide some of the original contractual documents containing the Director’s signature - 

the final judgment order was reduced accordingly. 
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Take Away 

It is vitally important that a written document containing a commercial agreement (including a 

contract of guarantee) is enforceable in the event of a default.  At the time the transaction is entered 

into the contract should be properly signed, witnessed and executed by all relevant parties and 

their personnel. 

Further, the maintenance of records and the ability to produce an accurate legible copy of the 

original contract when required, i.e. as evidence in formal litigation, will greatly impact on the 

prospects of a favourable outcome should a matter come before the courts. 

Fortunately, for our client in this case, the Director in question was unable to perform a 

houdiniesque escape from his personal obligations - however, and regardless, the case did still run 

close to the line. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
The information presented in this article has been provided by CCSG Legal. The article is not a substitute for legal or other 

professional advice. Accessing or obtaining information from this article does not create a client-lawyer relationship. 


